IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBORAH TEMPARALI : ClVIL ACTI ON
V.

ROBERT E. RUBI N, SECRETARY OF
THE TREASURY and BARRY GOOCH : NO. 96- 5382

MEMORANDUM

WALDVAN, J. June 19, 1997

Plaintiff has asserted a Title VII enpl oynent
di scrimnation clai magai nst defendant Robert E. Rubin in his
capacity as Secretary of the Treasury. She alleges that she was
subjected to a hostile work environnent. Plaintiff also asserts
state law clains for assault and battery and intentional
infliction of enotional distress against defendant Barry Gooch.
The sol e basis asserted by plaintiff for subject matter
jurisdiction over these clains is supplenmental jurisdiction,
citing 28 U.S.C. § 1367. Defendants have both filed Mtions to
Dismss plaintiff's clains.

The follow ng appears fromthe allegations in
plaintiff's conplaint.

Plaintiff has worked for the Internal Revenue Service
("IRS") since May 1989. At all pertinent tines, she has worked
at the RS office in Philadel phia. Defendant Gooch works for the
IRS inits Salt Lake City office. Plaintiff, M. Gooch and four
ot her enpl oyees were assigned to a special project team The

team conducted its work by weekly tel ephone conference calls, but



al so met on several occasions for work sessions including the
week of June 12, 1995 in Atlanta. After the final work session
on June 15, 1995, team nenbers net at a bar to drink and
socialize. Plaintiff becanme "quite intoxicated." After |eaving
t he bar, she, defendant Gooch and anot her team nmenber wal ked back
to their hotel. Defendant Gooch physically forced plaintiff into
her room and t hen raped her.

Plaintiff alleges that she becane "extrenely upset and
di straught" after the rape, felt ashanmed and "conpletely insane.”
She states she was petrified of defendant Gooch. After |earning
on July 18, 1995 that she was pregnant, plaintiff tel ephoned M.
Gooch to informhim He "made it clear that she should not tell
anyone." M. Gooch left the teamin August 1995.

Plaintiff consulted with private counsel in August 1995
about issues of paternity, child custody and support paynents.

In early Novenber 1995, acconpani ed by her parents,
plaintiff saw another |awer to discuss support paynents and
possi ble legal action. This was the first occasion on which
plaintiff related that she had been raped.

Plaintiff did not believe she had an enpl oynent
di scrimnation clai mbecause the incident occurred outside the
wor kpl ace and wor ki ng hours, and sexual harassnment materials
distributed to enpl oyees referred to workpl ace conduct.

On Novenber 16, 1995 plaintiff nmet with her present

attorney who told her that she may have an enpl oynent



di scrimnation clai mbecause she was on "official travel" and
"duty status."

On Novenber 20, 1995 plaintiff called the Equal
Enpl oyment Office (the "EEO'). She was first interviewed by an
EEO counsel or on Novenber 27, 1995. She had a final neeting with
anot her EEO counsel or on Decenber 18, 1996 who told plaintiff
that the matter was "for the police, not the EEO." The counsel or
notified IRS security of plaintiff's allegation. Defendant Gooch
has not been dism ssed or disciplined. Plaintiff filed a formal
conpl ai nt of enploynent discrimnation with the Departnent of the
Treasury on March 11, 1996. By letter of May 10, 1996, Dori an
Morl ey, Director of the Regional Conplaint Center, dismssed
plaintiff's conplaint as untinely.

In assessing a Rule 12(b)(6) notion, the court assunes
to be true the factual allegations in the conplaint and views

themin a |light nost favorable to plaintiff. See Rocks v.

Phi | adel phia, 868 F.2d 644, 645 (3d G r. 1989). Dism ssal for

failure to state a claimis appropriate when it clearly appears
that plaintiff can prove no facts to support the claimwhich

would entitle her to relief. See Conley v. G bson, 355 U S. 41,

45-46 (1957); Robb v. Philadel phia, 733 F.2d 286, 290 (3d Cir.

1984). Such a notion tests the legal sufficiency of a claim
accepting the veracity of the claimant's all egations. See

Markowitz v. Notheast Land Co., 906 F.2d 100, 103 (3d Gr. 1990);

Sturmv. dark, 835 F.2d 1009, 1011 (3d Gr. 1987). A conpl aint

may be di sm ssed when the facts all eged and the reasonabl e

3



inferences therefromare legally insufficient to support the

relief sought. See Pennsylvania ex. rel. Zimerman v. Pepsi Co.

Inc., 836 F.2d 173, 179 (3d Cir. 1988).

Title VII makes it unlawful for an enployer "to
di scrimnate against any individual with respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual's ... sex." 42 U. S.C. § 2000e-
2(a)(1). Title VIl prohibits discrimnatory conduct that is
"sufficiently severe or pervasive to alter the conditions of the
victim s enploynent and create an abusive working environnent."

Harris v. Forklift Systems, Inc., 510 U S 17, 21 (1993) (quoting

Meritor Sav. Bank, FSB v. Vinson, 477 U S. 57, 67 (1986)). A

singl e act of sexual harassnment may be sufficient to create a
hostile work environnent if it is of such a nature and occurs in
such circunstances that it may reasonably be said to characterize

t he atnosphere in which a plaintiff nust work. Bedf ord v.

Sout heastern Pennsylvania Trans. Authority, 867 F. Supp. 288, 297

(E.D. Pa. 1994).

To sustain a hostile work environnent claim a
plaintiff nmust show that: (1) she suffered intentional
di scrim nation based on her sex; (2) the discrimnation was
severe or pervasive; (3) she was detrinentally affected by the
di scrimnation; (4) the discrimnation would detrinentally affect
a reasonabl e person of the sane sex in her position; and, (5)
there is respondeat superior liability. Meritor, 477 U S. at 67;
Andrews v. Gty of Philadel phia, 895 F.2d 1469, 1482 (3d GCr.
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1990). Courts are guided by agency principles in determ ning
enployer liability for a hostile work environnent. Meritor, 477

UsS at 72; Bouton v. BMWNWof North Anerica, Inc., 29 F.3d 103,

106 (3d Gir. 1994).

An enployer is liable if managenent-|evel enployees had
actual or constructive know edge about the existence of a
sexual |y hostile work environnment and failed to take pronpt and
adequat e renedi al action. Andrews, 895 F.2d at 1486. An
enpl oyer nust take action that is reasonably likely to stop the

harassnment. Saxton v. AT&T Co., 10 F.3d 526, 535-536 (7th Gr.

1993). "A renedial action that effectively stops the harassnent

wi |l be deened adequate as a matter of law " Knabe v. The Boury

Corp., 1997 W 282905, *8 n.8. (3d Cr. My 29, 1997).

In her brief, plaintiff argues that the IRS had notice
of M. Gooch's propensities because of runors about his
i nappropriate sexual conduct wth wonen in his office. In her
conplaint, plaintiff alleges that follow ng the rape M. Gooch
told her he could not speak to her because "his w fe was
suspi ci ous due to runors about himat work," and "about hi mand
wonen in his office." There is no allegation of where these
runors originated, where they were repeated, where the wife heard
them or who, if anyone, in the workplace knew of them Moreover,
there is no allegation these runors had anything to do with
unwant ed sexual advances or harassnent in the workplace rather
t han consensual adul terous conduct. \While an enployer has an

obligation to respond to conplaints of particular acts of
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harassnent, an enployer is not required to act upon anbi guous
runors.

Plaintiff also argues that by failing to take renedi al
action, the IRS effectively "ratified the prior sexual harassnent

of the plaintiff by Gooch," citing Fuller v. Cty of QGakland, CA,

47 F.3d 1522 (9th Gr. 1995). That case, however, involved
harassnent by an enpl oyee who was permtted to continue to
supervise the victimafter the harassnent. Id. at 1526.
Requiring the victimof sexual harassnment to work under the
supervi sion of the harasser may "alter the conditions of the
victims enploynent” and create an "abusive working
environment." 1d. at 1527. As the Court in Fuller noted, the
plaintiff was placed in a situation where she "couldn't escape”
fromher harasser. |d. at 1528. Wil e conduct outside the
wor kpl ace and work hours ordinarily does not create a hostile

wor k envi ronnment , see Candelore v. Cark County Sanitation

District, 975 F.2d 588, 590 (9th G r. 1992), an enpl oyee who is
forced to work for or in proximty to soneone who i s harassing
her outside the workplace nmay reasonably perceive the work
environnment to be hostile as a result.

Plaintiff and M. Gooch, however, worked in IRS offices
t housands of mles apart. The alleged conduct occurred outside
the place and scope of enploynent after the parties were
socializing in a bar and plaintiff was "quite intoxicated." The
only contact plaintiff had with M. Gooch after June 16, 1995 was

brief and tel ephonic. Plaintiff was not required to work again
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in physical proximty to M. Gooch. She was not required to
performher job in a hostile work environnment. Her enpl oynent
condi tions were not altered.

If the IRS failed fairly to investigate plaintiff's
charge, it could be liable as a result to fenmal e enpl oyees | ater
harassed by M. Gooch or others assaulted by those encouraged by
indifference to that charge.

Such a failure would al so be irresponsible. There is,
however, no allegation that the IRS failed to investigate or
deci ded cavalierly to take no action against M. Gooch. There
also is no allegation that the IRS disregarded the findings of
any other investigative authority. |Indeed, there is no
al l egation or suggestion that plaintiff ever presented her charge
to appropriate | aw enforcenent officials in Altanta or authorized
anyone else to do so.!

It does not appear fromplaintiff's allegations that
the conditions of her enploynent were altered or that she was
subject to a hostile work environnent for which her enployer
shoul d be |i abl e.

In any event, there is a nore glaring and fatal

deficiency in plaintiff's federal claim

1. In an affidavit presented in connection with an issue of
personal jurisdiction, M. Gooch avers that he and plaintiff
engaged i n consensual sexual intercourse. For purposes of the
notions, the court assumes to be true plaintiff's allegation that
she was raped.



An aggrieved federal enployee nust initiate contact
wi th an EEO counsel or within 45 days of the alleged occurrence of
discrimnation. See 29 CF. R 8§ 1614.105(a)(1). The tine
requirenents in Title VII are part of a carefully crafted

statutory schene and are to be taken seriously. Al exander v.

Gardner - Denver Co., 415 U. S. 36, 44 (1974); EEOC v. Geat

Atlantic & Pacific Tea Co., 735 F.2d 69, 73 (3d Cr.), cert.

denied, 469 U. S. 925 (1984). See also Hornsby v. U S. Postal

Service, 787 F.2d 87, 90 (3d Gr. 1986) (conplaint fails to state
Title VII claimunless it asserts conpliance with adm nistrative
subm ssion requirenments). \Were it is apparent fromthe
conplaint that a discrimnation claimis tinme-barred, it nmay be

di sm ssed. See Gshiver v. Levin, Fishbein, Sedran & Berman, 38

F.3d 1380, 1384 n.1 (3d Cir. 1994).

A statute of limtations begins to run when a
plaintiff's cause of action accrues. Gshiver, 38 F.3d at 1385.
The cause of action accrues on the date on which the plaintiff
di scovers that she was injured. [d. The question is not whether
plaintiff knew she had a viable |legal claim but when she knew
she was injured. In a federal cause of action, a claimaccrues
"upon awar eness of actual injury, not upon awareness that this
injury constitutes a legal wong." 1d. at 1386. There is no
gquestion that plaintiff was aware of the rape on the date it
occurred even if, as she contends, she did not know that it m ght

support an enploynent discrimnation claim



Plaintiff's injury occurred on the date she all eges she
was raped. She was aware of the actual injury on that date. She
did not initiate contact with an EEO counselor until 158 days
later.? The discovery rule does nothing to delay the beginning

of the applicable 45-day tine period. See Oshiver, 38 F.3d at

1391 (discovery rule inapplicable to discrimnatory discharge
claimas plaintiff was aware of injury on date of discharge even
if she was deceived about discrimnatory notive); Jordan v.

Sm thkline Beecham lInc., 1997 W 164277, * 10 (E. D.Pa April 3,

1997) (discovery rule did not toll tinme limt for filing
di scrimnatory discharge claimalthough plaintiff did not
di scover basis for claimuntil tinme period had | apsed as he was
aware of his injury when he [ ost his job).

Because they are anal ogous to statutes of limtations,
the time limts in Title VII are subject to equitable tolling.

Zipes v. Trans Wrld Airlines, 455 U. S. 385, 393 (1982); Gshiver,

38 F.3d at 1387. The burden is on the plaintiff to denonstrate

facts that justify tolling the limtations period. See Byers v.

Fol | mer Trucking Co., 763 F.2d 599, 600-01 (3d Cr. 1985);

Arizmendi v. Lawson, 914 F. Supp. 1157, 1160 (E.D. Pa. 1996).

Federal courts generally permt equitable tolling only in very

limted circunstances, principally where the defendant has

2. Plaintiff does not assert and it is not at all clear that she
filed her formal conplaint of discrimnation within fifteen days
after the counseling period. See 29 CF.R 8 1614.105(d)-(f).

As the Secretary asserts only the failure to conply with the 45-
day requirenent, however, the court has confined its
consideration to that issue.



"actively msled" a plaintiff regarding her claim where a
plaintiff has been prevented fromasserting her rights in sone
"extraordi nary" manner or where plaintiff has tinely asserted her

rights but in the wong forum See Irwin v. Dept. of Veterans

Affairs, 498 U. S. 89, 96 (1990); Gshiver, 38 F.3d at 1387; School
District of Gty of Allentown v. Marshall , 657 F.2d 16, 19-20 (3d

Cr. 1981). To obtain equitable tolling, a plaintiff nust show
that she coul d not have di scovered essential factual information
bearing on her claimby the exercise of reasonable diligence.

OCshiver, 38 F.3d at 1390; Cada v. Baxter Healthcare Corp., 920

F.2d 446, 452 (7th Cir. 1990), cert. denied, 501 U S. 1261

(1991).

Plaintiff argues that she was msled by the I RS because
there were no references to "nonworkpl ace" discrimnation in
sexual harassnment materials distributed to enpl oyees but only
references to harassnent in the "workplace." This does not
satisfy plaintiff's burden to show that the IRS "actively m sl ed"

her regarding her claim See Oshiver, 38 F.3d at 1391

(contrasting enployer giving plaintiff false reason for discharge
and failure of enployer to provide plaintiff with pertinent
information fromwhich a claimcould be discerned).

Plaintiff also argues that she was m sled by the EEO
counsel or who told her that "the matter was one for the police,
not the EEO." Even assum ng that this was m sl eadi ng conduct,

plaintiff ignores the fact that she did not initiate contact with
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any EEO counselor until long after the 45-day tine limt had
expi red.

Plaintiff does allege that she was "extrenely upset and
di straught” and was "feeling conpletely insane.” The Suprene
Court has warned agai nst broadening equitable nodification of the

Title VII limtations period. See Baldwin County Welcone Cr. v.

Brown, 466 U.S. 147, 152 (1984). Being upset does not prevent
one frompursuing relief for that which has upset her, and is not

a recogni zed ground for equitable tolling. See Thaxton v.

Runyon, 1995 W. 128031, *3 (E.D. Pa. Mar. 24, 1995).

Some courts have recogni zed nental illness as a basis
for equitable tolling, but only under very limted circunstances.
To toll a federal statute of limtations, a plaintiff nust suffer
froma nental illness which prevents her from managi ng her own
affairs and renders her incapable of pursuing her legal rights.

See MIler v. Runyon, 77 F.3d 189, 191 (7th Cr.), cert. denied,

117 S. &. 316 (1996). See also Nunnally v. McCausl and, 996

F.2d 1, 6 (1st cir. 1993) (limtations period for Rehabilitation
Act cl aimby schizophrenic plaintiff may be tolled only if her
mental condition "di sordered her ability to reason and function”
and "rendered her incapable of ... pursuing her claini); Decrosta
V. Runyon, 1993 W 117583, *2-3 (N.D.N. Y. Apr. 14, 1993)

(handi cap discrimnation plaintiff wth "nmaj or depressive"

di sorder may not toll time limt for contacting EEO counsel or

where condition did not inpede ability to function); Speiser v.

US. Dep't. of Health and Human Services, 670 F. Supp. 380, 384
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(D.D.C. 1986) (Rehabilitation Act plaintiff may not toll time for
| odgi ng conplaint with EEO counsel or because of nental disorder
where she cannot denonstrate inability to manage her affairs or
conprehend her rights), aff'd, 818 F.2d 95 (D.C. Cr. 1987);
Bassett v. Sterling Drug, Inc., 578 F. Supp. 1244, 1248 (S.D

Chio 1984) (administrative filing period for ADEA clai mmy be
tolled for nental condition only for tinme plaintiff is

adj udi cated i nconpetent or institutionalized for nental

I nconpet ence) .

Plaintiff has failed to allege any facts which would
show that she had a nental condition that prevented her from
managi ng her own affairs or pursuing a legal claim To the
contrary, plaintiff acknow edges that she continued to work and
that well before she went to the EEO counsel or, she was able to
consult with an attorney about paternity, custody and support
I ssues.

Accordingly, plaintiff's federal claimnust be
dism ssed for failure tinely to exhaust adm nistrative renedies
which are a prerequisite to suit.

Def endant Gooch predicates his notion on a | ack of
personal jurisdiction and venue. He also argues that in the
absence of a viable federal claim there is no basis to exercise
suppl enental jurisdiction.

Venue clearly lies in this district for plaintiff's
federal claimagainst Secretary Rubin as plaintiff resides in

this district and no real property is involved in this action.
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See 28 U.S.C. 8§ 1391(e)(3). As the |language of that statute
mekes cl ear, however, venue requirenents which would be
applicable if a federal officer were not a party nust be
satisfied as to any additional person joined as a party. There
is clearly no venue in this district for plaintiff's tort clains
agai nst defendant Gooch. Defendant does not reside here and a
substantial part of the events giving rise to the tort clains did
not occur in this district.?

In deciding a notion to dismss for |ack of personal
jurisdiction, the allegations in the conplaint are taken as true.
Once a defendant asserts a jurisdictional defense, however, the
plaintiff bears the burden of proving sufficient mninmmcontacts
wth the forumstate to establish personal jurisdiction. North

Penn Gas Co. v. Corning Natural Gas Corp., 897 F.2d 687, 689 (3d

Cr.), cert. denied 498 U S. 847 (1990).

M. Gooch's avernent that he has not engaged in
activity in Pennsylvania and has not been in the state in twenty
years is uncontroverted. Rather, plaintiff argues that defendant
has sufficient mninmmcontacts with this forumto sustain

specific jurisdiction. She points to two things.

3. Plaintiff argues that there is venue in this district because
she contacted an EEO counsel or here regarding her Title VII

claim Plaintiff seens to confuse what is a significant

adm ni strative requirenent or event for one who wi shes to
preserve or pursue a claimand an event giving rise to the claim
Moreover, the clains at issue here are not Title VII hostile

wor kpl ace clains but tort clainms arising fromacts in Georgia.
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The first is that on July 18, 1995 M. Gooch returned a
tel ephone call fromplaintiff who was in Pennsylvania. [t was in
this tel ephone conversation that plaintiff infornmed M. Gooch
that she was pregnant. That a defendant returns a tel ephone cal
initiated by a plaintiff fromthe forumis clearly insufficient

to sustain personal jurisdiction. See Jaffe v. Julian, 754 F.

Supp. 49, 52 (E.D. Pa. 1991). Moreover, plaintiff's tort clains

do not arise fromthat contact. See Helicopteros Nacional es de

Colunbia, S.A v. Hall, 466 U.S. 408, 414-16 (1984); Gehling v.

Saint George's School of Medicine, Ltd, 773 F.2d 539, 541 (3d

Cr. 1985).

Plaintiff also points to the filing by M. Gooch in a
Pennsyl vani a court action of a claimfor visitation rights with
the child since born to plaintiff. As plaintiff chose to remain
in Pennsylvania with the child, it is only fromthe courts of
this state that M. Gooch realistically could obtain enforceable
visitation rights. That plaintiff's choice to remain with the
child in Pennsylvania effectively conpels the resol ution of
pertinent donmestic relations |aw matters here no nore confers
personal jurisdiction in this action that would her decision to
nmove to New Jersey have subjected defendant to suit in the courts
of that state for the alleged torts commtted in Atlanta in June
1995. As plaintiff herself acknow edges the Pennsyl vani a
visitation and support case is "separate and distinct fromthe

action at issue herein." Plaintiff's tort clains against M.
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Gooch do not arise fromhis subsequent participation in the
donmestic relations case in Pennsylvani a.

Plaintiff also invokes the so-called effects test or
tort out-harmin basis for jurisdiction. Plaintiff argues that
the rape in Georgia resulted in harmto her in Pennsylvani a
because she continued to suffer anxiety after returning to
Pennsylvania. On this theory, a tortfeasor could virtually
al ways be haled into court in the district in which the plaintiff
happened to live. Plaintiff confuses acts which cause
foreseeable injury in the forumstate or to a forumresident and
acts purposefully targeted at the forumstate. See Narco

Avionics, Inc. v. Sportsman's Market, Inc., 792 F. Supp. 398,

407-08 (E.D. Pa. 1992).

Plaintiff has failed to establish that the court has
personal jurisdiction over defendant Gooch on her tort clains
agai nst him

Plaintiff's clains agai nst defendant Gooch will be
di sm ssed for |ack of venue and personal jurisdiction w thout
prejudice to plaintiff to reassert these clains in Georgia or
Uah. She will have 30 days to do so and possibly 180 days to do
so in Georgia. See 28 U.S.C. § 1367(d).*

4. Georgia |aw provides a six nonth renewal period when a case
commenced in a federal court has been di sm ssed. See OC.GA 8
9-2-61(a). On its face, the statute applies only to cases
voluntarily dism ssed. The CGeorgia courts, however, have held
that it also applies to cases involuntarily dism ssed on grounds
not involving an adjudication of the nerits. See O Neal V.
DeKal b County, 667 F. Supp. 853, 859 (N.D. Ga. 1987), aff'd, 850
(continued...)
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Accordi ngly, defendants' notions will be granted.

Appropriate orders wll be entered.

4. (...continued)
F.2d 653 (11th Cr. 1988).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEBORAH TEMPARALI : ClVIL ACTI ON
V. :
ROBERT E. RUBI N, SECRETARY OF
THE TREASURY and BARRY GOOCH : NO 96-5382
ORDER

AND NOW this day of June, 1997, upon
consi deration of defendant Rubin's Mtion to D smss (Doc. #9)
and defendant Gooch's Motion to Dismss (Doc. #4), and
plaintiff's responses thereto, consistent with the acconpanyi ng
menorandum | T IS HEREBY ORDERED t hat said Mtions are GRANTED
and the above action is DI SM SSED, without prejudice to plaintiff
to reassert her clains agai nst defendant Gooch in an appropriate

court in Georgia or Uah.

BY THE COURT:

JAY C. WALDMAN, J.



